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1 Pursuant to Evidence Code sections 450 et seq., Respondents-in-Intervention 

2 Western States Petroleum Association, California Independent Petroleum Association and 

3 Independent Oil Producers Agency (collectively, "Industry Groups") respectfully 

4 that this Court take judicial note of the transcript of proceedings from the June 1 2015 

5 hearing on motions to intervene before this Court, attached as Exhibit 1 to this request. 

6 Evidence Code mandates judicial notice of matters that comport with the requirements of 

7 section 452, provided that the requesting party adequate notice to adverse parties and 

8 includes sufficient information to enable the Court to take judicial notice. Evid. Code, 

9 § . Section 452( d) provides that "[ r]ecords of (1) any court of this state or (2) any court 

10 of record of the United States or of any state of the United may be judicially 

11 noticed. Exhibit 1, a transcript of a hearing before this Court, falls within the category of 

12 court records appropriate for judicial notice. 

13 

14 Dated: June 19,2015. 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF ALAMEDA 

BEFORE THE HONORABLE GEORGE C. HERNANDEZ, JUDGE 
DEPARTMENT 17 

R FOR BIOLOGI 
I ,and SIERRA 

non-profit corpor ions, NO. RG15769302 

Petitioners, 

vs. 

CALIFORNIA DEPARTMENT OF 
CONSERVATION, DIVISION OF 
OIL, GAS, AND GEOTHERMAL 
RESOURCES, and DOES 1 through) 
20, inclusive, ) 

Respondents. ) 
) 
) 

____________________________ ) 
AERA ENERGY LLC, BERRY 
PETROLEUM COMPANY, LLC, 
CALIFORNIA RESOURCES 
CORPORATION, CHEVRON U.S.A., 
INC., FREEPORT-MCMORAN OIL 
& GAS, LLC, LINN ENERGY 
HOLDINGS, LLC, and 
MACPHERSON OIL COMPANY, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Resp nts in Interve ion. ) ______________________________ ) 

'S TRANS OF DINGS 
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JOB NO: 

JUNE 15, 2015 
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1 APPEARANCES: (CONTINUED) 

2 FOR DEFENDANT, CALIFORNIA DEPARTMENT OF CONSERVATION, 

3 DIVISION OF OIL, GAS, AND GEOTHERMAL RESOURCES, 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

ION, 

NGS, AND OIL: 

GIBSON, DUNN & CRUTCHER, 

IFORN 

MCMORAN, LINN 

BY: MATTHEW C. WICKERSHAM, ESQ. 

JEFFREY D. DINTZER, ESQ. 

333 South Grand Avenue 

Los Angeles, California 90071-3197 

Tel: (213)229-7000 

Email: Mwickersham@gibsondunn.com 

15 FOR DEFENDANT, CALIFORNIA INDEPENDENT PETROLEUM 

16 ASSOCIATION: 

17 MANATT, PHELPS & PHILLIPS, LLP 

18 

19 

20 

21 

22 

23 (CONT 

24 

25 

BY: JACK S. YEH, ESQ. 

11355 W. Olympic Boulevard 

Los Angeles, Cali rnia 90064 

1: (310)312-4367 

s 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 

ED_001000_00019460-00006 



TRANSCRIPT OF PROCEEDINGS - 6/15/2015 

1 APPEARANCES: (CONTINUED) 

2 FOR DEFENDANT, WESTERN STATES PETROLEUM 

3 ASSOCIATION; CALIFORNIA INDEPENDENT PETROLEUM 

4 AS SOC 

5 INDUS 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ION AND IN PENDENT OIL PRODUCERS AGENCY 

PI , WINTHROP, SHAW, PITTMAN, 

BY: BLAINE I GREEN, ESQ. 

Four Embarcadero Center, Suite 2200 

San Francisco, California 94111 

Tel: (415)983-1476 

Email: Blaine.green@pillsburylaw.com 

--ooo--

p 

Page 4 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 

ED_001000_00019460-00007 



1 

2 
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TRANSCRIPT OF PROCEEDINGS - 6/15/2015 

JUNE 15, 2015 4:55 P.M. 

PROCEEDINGS 

COURT: s is the Center r 

Biolo cal rsity versus Cal Depa of 1, 

s li 

And who do we re today, sta ing 

with the Pla if ? 

MR. ROSTOV: William Rostov on behalf of 

9 the plaintiffs. 

10 MR. KRETZMANN: Hollin Kretzmann for the 

11 plaintiffs. 

12 MS. PARDEE: Vera Pardee for the 

13 plaintiffs. 

Page 5 

14 MR. DINTZER: Good afternoon, your Honor. 

15 Jeffrey Dintzer on behalf of Aera Energy, Berry 

16 Petroleum, California Resources Corporation, Chevron, 

17 Freeport McMoran, Linn Energy Holdings, and 

18 MacPherson Oil. 

19 

20 

21 

22 

23 

24 

MR. WICKERSHAM: Good afternoon, your 

Honor. Matt Wickersham on behalf of Aera rgy, 

Petroleum, Cali a sources Co ion, 

McMoran, L rgy, 

Mac rson 1. 

MR. Good afternoon, your Honor. 

25 Blaine Green for Pillsbury on behalf of Western 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 
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1 States Petroleum Association as well as California 

2 Independent Petroleum Association and Independent Oil 

3 

4 

5 

6 

7 

p 

li 

8 seated. 

rs Agency Indust 

MR. Good a ernoon, your r. ck 

s 11 on lf of 

P roleum so ation. 

COURT: Welcome, counselors. Please be 

9 These are motions for intervention. And I 

10 went through these matters and issued a Parties to 

11 Appear. 

12 And I read through the statements why the 

13 proposed intervenors hoped to participate, both of 

14 them. 

15 I read also the response by the 

16 petitioners, plaintiffs, why not. 

17 And I'm going to then permit the moving 

18 party to explain why the court should permit 

19 intervention, and I'm going to permit the responding, 

20 in this case, the Petitioner, to say why not. And 

21 

22 

23 

24 

25 

s i rvenors y will 

last word. 

who is to ak on f of 

ervenors? 

MR. WICKERSHAM: Your Honor, I would to 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 
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1 speak first. 

THE COURT: Sure. Go ahead. 2 

3 

4 

5 

6 

7 

MR. WICKERSHAM: I believe our position is 

y clear rs, so I'm t ng to 

ef, I'll to answer stion 

t you 

We lieve that mandatory ervention and 

8 permissive intervention, both currently evident here. 

9 Our clients are the energy companies, 

10 operate the vast majority of the wells, and hold the 

11 permits that are currently being challenged by the 

12 petitioner in this action. They are seeking to shut 

13 down thousands of wells that our clients are 

14 currently operating today. 

15 Under the test for mandatory intervention, 

16 the first point is that you must make a timely 

17 motion. I don't think there is any real argument 

18 that our motion has not been timely. 

19 Also must have a significantly protectable 

20 

21 

22 

23 

24 

interest. 

set 

e s. 

I 

Our clients 

And this is 

Araka 

lieve 

ly 

according to the test that is 

case ' s cit in our 

re, our erest is ve ear. 

hold rmits give them 

25 right to inject waste water and/or produce water into 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 
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1 certain wells. 

2 Petitioners have made the argument in their 

3 briefs that our interest is not protectable because 

4 

5 

6 

7 

y ar 

ille l, but 

any type of 

it's ille l. 

rst, we are est it is 

re's none r to go 

ermination now with this motion. 

8 The cases they cite all concern merit 

9 determinations or issues where the court has made 

10 actual determinations and has determined what type of 

11 relief should be required. 

12 None of them have involved intervention. 

13 None of them involve circumstances here where we are 

14 simply asking for the opportunity to be heard on the 

15 question of whether or not it is illegal and where 

16 the line should be drawn between what is a legal 

17 injection firm and what is not. 

18 I think the Hodge case, where we cite Hodge 

19 versus Kirkpatrick Development, is illustrative on 

20 

21 

22 

23 

24 

that point because it mentions there that 

pre te s not to be 

as t s of or de es are 

avail le s rvenor. 

It's su ici that their erest may be 

25 impeded or impaired as a result of this action. And 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 
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1 here it's clear that our interests would definitely 

2 be substantially impeded if the petitioner would get 

3 

4 

5 

6 

7 

relief that they are seeking for in ir motion 

r 1 ry i ion ir titi.on r 

writ of e, are as s to r 

to t i e ion ty as ly 

permitted by DOGGR r our clients operate to 

8 inject into wells. 

9 This type of order would be a direct 

10 impairment on their interest. Petitioners try to 

11 draw a distinction between invoking a permit versus 

12 the cessation of activities. 

13 I think that the distinction-- it's not 

14 really a difference for purposes of the case law in 

15 terms of the liberal standard that must be applied to 

16 these cases. 

17 You cannot rely on these types of formulaic 

18 distinctions between both your permit versus stopping 

19 activities. It's clear that there's going to be an 

20 

21 

22 

23 

24 

impediment to our ope ions, and it's going to be a 

subst ial our i s' erests. 

f last issue is r or 

would ely s our erests. 

And it's clear in the case law that DOGGR is not 

25 an adequate representative. 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 

ED _00 1 000_000 19460-00012 
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1 In this case, People versus ex rel. 

2 Rominger is very useful for this purpose because it 

3 

4 

5 

6 

7 

has a very similar ctual setting, where in this 

case s of Cali a tried to sue 

inval some o nances. 

Sierra Club, erest y 

moved to rvene in that case. court allowed 

8 intervention, held that their interests were 

y 

9 protected and that the county in this case is not an 

10 adequate representative, because the county is only 

11 interested in preserving its jurisdiction, it does 

12 not have the same interest as our client, or the 

13 Sierra Club in that case, in the underlying activity 

14 that is at stake by that ordinance, or in this case, 

15 the emergency regulations. 

16 DOGGR only has an interest in determining 

17 its jurisdiction and in preserving its ability to 

18 enact these types of regulations. 

19 Our clients have an interest in maintaining 

20 

21 

22 

23 

24 

the operations that they have invested llions of 

dollars in building in s s e, and whi could 

st ially er wi by titioner's case. 

So if you stions, ease ask. 

COURT: Thank you, counselor. I'm 

25 going to have both intervenors, and then I'll allow 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 

ED_001000_00019460-00013 
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1 you to respond. 

2 Go ahead, counselor. 

3 

4 

5 

6 

MR. GREEN: k you, your Honor, for 

oppo ity. I am re to s on lf of 

t my po s rel 

b ef. It's 

I will 

of same poi s you al 

7 heard from the energy companies. 

Page 11 

s 

ly 

8 I do want to emphasize just a few things. 

9 One is that when the court is considering an 

10 intervention motion, it is a practical inquiry that 

11 the court is to conduct. And that's actually built 

12 right into the statute of CCP387. 387(b), the 

13 mandatory intervention section speaks directly to 

14 that. It says that: 

15 "If the person seeking intervention claims 

16 an interest relating to the property to transaction 

17 which is the subject of the action and that person is 

18 so situated that the disposition of the action may as 

19 a practical matter impair or impede that person's 

20 ability to protect that interest, unless 

21 

22 

23 to 

rson's rest is 

st ies, 

ervene." 

ely s 

11 t rson 

24 For mandatory intervention, it is a 

25 practical inquiry, as a practical matter here, it is 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 

ED _00 1 000_000 19460-00014 
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1 the oil producers and operators of these injection 

2 wells of whose operations would be impacted by the 

3 liminary injunction 

4 case seeks. 

5 

6 

It is not 

wells, doesn't e 

the aintiff in this 

DOGGR sn't own 

wells. 

7 The plaintiffs are seeking an order, 

8 cessation orders from DOGGR, that would then force 

9 the industry groups and the energy companies to stop 

10 operating. 

11 As a practical matter, that's a huge 

12 impairment, and for that reason, mandatory 

13 intervention is warranted. 

14 Finally, I want to speak briefly to the 

15 adequacy of representation issues because I think 

16 that's probably the biggest argument, is the argument 

17 that the plaintiffs spent the most time making in 

18 their opposition. 

19 With regard to adequacy of representation, 

20 

21 

22 

23 

24 

the pla if ignore many of the parts of their own 

ai ir motion r 1 

i ion, whi on ir showed 

i erests of 1 rs and 1 i try 

really are dif rent from DOGGR's rests. 

25 Notably, petitioners in their complaint and 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 
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1 their motion for preliminary injunction, concede that 

2 DOGGR has issued cessation orders and has obtained 

3 the cessation of 23 wells, 23 of these i e ion 

4 wells. 

5 

6 

7 

Now, 

0 

that the pla 

shows e cess ion o rs 

of 

iffs are challenging. 

8 This emergency rulemaking, plaintiffs 

9 characterize it as authorizing the continuance of the 

10 injection activities while certain deadlines occur. 

11 In fact, as you read the emergency 

12 rulemaking carefully, what the regulations do is they 

13 set the deadline by which operations must cease. 

14 It's actually a shut in order or shut down 

15 order by certain deadlines, date certain, unless the 

16 aquifers have been exempted by those dates. 

17 So it's not a continuing authorization, 

18 it's a shut in schedule. 

19 

20 

21 

22 

23 

24 

25 

And in 

ma 

prel 

deadl 

na 

Now, DOGGR continues to have the ability. 

, this is an argument that the plai iffs 

ir complai , in ir motion to 

ion, t inues to 

lity to o r prior to se 

s. 

Again, this shows that DOGGR's interests 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 
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1 are different and potentially adverse to the oil 

2 producers' interests. 

3 We have made a couple of further responses 

4 

5 

6 

in terms of sity or po ial 

doesn't r s i 

erests. And I'll ly. I won't 

y 

1 

rsity in 

7 points here, but we'll be happy to respond to 

8 questions the court has and the arguments that may 

9 come up with that. 

10 

11 

12 

THE COURT: Very well. 

Response? 

MR. KRETZMANN: Good afternoon, your Honor. 

13 This case is about the ongoing and illegal injection 

14 that's occurring throughout the state and continues 

15 every day to contaminate our precious groundwater 

16 resources with benzene and other chemicals. 

17 Now, each day that we wait, more and more 

18 irreversible contamination is occurring. So I want 

19 to emphasize for the court before we get into the 

20 reasons to deny the i ervention, that the relief 

21 

22 

23 

24 

sted is is a matter of re 

public ne 

I so to highlight s case is 

very straightforward. The ille ity of injections 

25 in this case has been acknowledged and admitted by 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 
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1 every relevant agency. 

2 The only question is -- the fundamental 

3 question is: Given the admitted and wide 

4 

5 

6 

ille lity of these i e ions, what is 

re ility? 

Do y to act now to 

's 

our 

Page 15 

7 groundwa r resources from the public or do they have 

8 to act two years from now to cater to the oil 

9 industry's needs. 

10 DOGGR has chosen the latter. And 

11 promulgating these emergency regulations, they have 

12 offered a gift to the oil industry, two-year free 

13 pass wherein which they do not need to comply with 

14 the Safe Drinking Water Act. 

15 Your Honor, that decision by DOGGR is 

16 inexcusable, and that is why petitioners are before 

17 you challenging that decision by the agency. 

18 DOGGR has demonstrated throughout this 

19 process that it is determined to fight tooth and nail 

20 

21 

22 

23 

r oil indust 's i erests. And that's yet 

a no r reason to deny i e ion. 

you oil i t re is 

asserti a ri to ervene in 

24 case. 

25 And in order to be admitted to the case, 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 
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1 your Honor, they have to meet the statutory 

2 obligations under mandatory or permissive 

intervention, and they s y haven't met ir 3 

4 

5 

6 show 

r 

y a 1 

ion, 

lly e 

y first 

le 

7 i erest. 

8 Now, they simply haven't shown that in this 

9 case because we are only talking about those 

10 injections that every relevant agency has admitted 

11 are illegal in nature. They do not comply to the 

12 Safe Drinking Water Act. 

13 And let's walk through that. So three 

14 simple points. 

15 First: The Safe Drinking Water Act 

16 prohibits the illegal injection into underground 

17 sources of drinking water. 

18 THE COURT: Has there been a determination 

19 it's illegal? 

20 

21 

22 

MR. KRETZMANN: I'm sorry. 

COURT: s re 

j ci ion, 

23 is ille 1? 

te 

or 

24 MR. KRETZMANN: DOGGR has admitted that 

25 each of these cases --

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 
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1 

2 

3 

4 

5 

6 

THE COURT: You didn't answer my question. 

I understand what you said. I understood 

your papers. I understand your position. I 

as is f stion which is: 

s 1 1 nation ei 

by by ra1 or by st 

7 agency that, indeed, that what is occurring is 

8 illegal? 

9 MR. KRETZMANN: That is not before this 

10 court, your Honor. 

11 We can't go aquifer by aquifer and examine 

12 whether it's qualified for an exemption --

13 

14 

THE COURT: So the answer is no. 

MR. KRETZMANN: Again, this case cannot 

15 determine whether or not these aquifers qualify for 

16 an exemption. 

17 THE COURT: I understand. Now, you see, 

18 you started off in your argument -- and you 

19 essentially said, We are going to start with the 

20 

21 

22 

23 

position for purposes of 

s do not 

e ning that, in fact, 

rvenors don't 

an ty 

We s wi a st , everybody els 

24 it's illegal. And I asked a simple question of 

25 whether or not there has been a judicial 

r 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 
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1 determination of any judicial body that, in fact, it 

2 is illegal, other than the concessions or the 

3 

4 

5 

6 

7 

admissions or the o r statements made. 

s re a termination? 

's of your a , is it's 

ille 1; if it's ill 1, 

don't have a right to pa ic or have a 

cause 

y 

8 proprietary interest in something that's illegal. 

9 Right? So I needed to know that first part. 

10 

11 

So has anybody made that determination? 

MR. KRETZMANN: It's per se illegal under 

12 the Safe Drinking Water Act to inject into a 

13 non-exempt aquifer. 

14 THE COURT: Okay. So the answer is no. No 

15 judicial branch, no administrative order has 

16 determined right now that the behavior is illegal. 

17 MR. KRETZMANN: It has been acknowledged by 

18 every agency that has looked at this matter, your 

19 Honor. 

20 

21 

22 

23 

stion. You 

Go 

MR. 

COURT: You don't have to answer my 

answe my que ion. 

ZMANN: ill li of s 

24 aqui r is beyond question. Even if we wanted to 

25 come to that decision, we wouldn't be able to because 

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES 
800.697.3210 
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1 the facts aren't in front of us. 

2 DOGGR has admitted that it's still 

3 ring information about what to do with these 

4 rs. 

Now, 5 

6 about is it 1 

light of 

or ille 1. 

s case isn't 

s case is, g 

Page 19 

7 that no de rmination has been made, what should we 

8 be·doing in the meantime? Should we be allowing 

9 contamination to occur when there are no exemptions 

10 in place? 

11 THE COURT: In the sentence you just said, 

12 "no legal determination has been made," is that no 

13 determination has been made that it's illegal? 

14 MR. KRETZMANN: The courts have not looked 

15 at it yet because they don't have the information 

16 that's required --

17 THE COURT: That was the answer to my first 

18 question. And that helps. I just wanted to make 

19 sure because that's what I believe occurred. 

20 I believe that the behaviors, as you 

21 

22 

23 

i 

concession 

I 

24 the agency. 

your 

lieve 

rs o 

, in was a 

ssion or on 

25 I believe that as a result of that 

of 
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1 acknowledgment, that 23 wells were stopped, or there 

2 is some sort of intervention. 

3 And I believe from your statement that 

4 

5 

6 

re are thousands t be resolved. 

So if you are telli me - and I 

was of a 

7 intervenors do not have a right because, in fact, if 

8 the whole behavior is illegal, therefore, they 

9 wouldn't have a right to something that's illegal, 

10 then I needed to know first whether or not there had 

11 been a judicial determination of illegality, and then 

12 that would take me to one fact, if that has yet to 

13 occur, which I understand you didn't have knowledge, 

14 then that takes me down a different path. 

15 MR. KRETZMANN: Right. It's impossible to 

16 make that call from a court's perspective because no 

17 one has bothered to go through the exemption process. 

18 And there is a whole lengthy exemption process where 

19 you have to get DOGGR's approval, the State Water 

20 Boa 's concurrence, written approval from E , the 

21 

22 

23 

in 

ral EPA. And none of 

where re's no 

ion sts, we lieve 

s occurred re. So 

it is r se 

24 relief. 

25 THE COURT: You can have that belief. 
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You may continue. 

MR. KRETZMANN: So as I was pointing out, 

the Safe Drinking Water prohibits inje ion into 

an rground source o ng r. 's 

pla s e. 

Secondly, y way 

exemption is an express and writ approval for 

8 an exemption from the EPA. 

9 And thirdly, that approval does not exist 

10 in any of these cases that we are talking about 

11 today. Again, we are just limiting our case to those 

12 specific injections. 

13 And the illegality, as I mentioned, has 

14 been acknowledged by all the agencies involved in 

15 this case. 

16 So DOGGR and the water board admitted in 

17 February that the division acknowledges that in the 

18 past it has approved underground injection projects 

19 and zoned to its aquifers lacking exemptions. 

20 The DOGGR and Water Board later said in 

21 

22 

23 

24 

25 

May, y s a list of wells e i 0 

non 
' 

non-hydroca rs. 

St e er con in March 

that "We believe any inje ion " 

THE COURT: I don't want to stop you, 
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1 but -- in fact, I do. I understand that part. 

2 

3 

4 

5 

6 

7 

MR. KRETZMANN: I don't want to belabor 

that point. I just want to point out every 

involved re is 

COURT: You re is a 

f renee f 1 

determination by a judge based upon evidence 

8 that, in fact, there is breach. 

9 So you can say "I had a gun. I shot 

10 someone, and as a result he died." But that isn't 

11 murder until there is a determination that that 

12 either could be consistent with self defense. It 

13 could be consistent with all sorts of other things 

14 that would otherwise show that that behavior wasn't 

15 criminal or against the law. 

16 So just because someone admitted -- and I 

17 read what you said earlier -- of all those behaviors, 

18 that doesn't lead to the final conclusion that, in 

19 fact, it was illegal. It is your interpretation that 

20 it was indeed illegal and that is the only way one 

21 

22 

23 

24 

25 

could fi it. 

it's last ion t 

would te r sts in 

0 r to dete ne whether or not they had a right. 

MR. KRETZMANN: I'll just add that we don't 
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1 have to reach that final determination on the 

2 aquifers in order to resolve this case. 

3 

4 

5 

6 

llow 

ions. 

s case is about DOGGR's re sal 

vali ty of those eme 

COURT: You may or may know 

Page 23 

t 

7 s court sits and does Sequa and Water matters on a 

8 ·regular basis and deals with the State Resources 

9 Board and other environmental EPA matters on a more 

10 or less regular basis. So I have an understanding of 

11 how all of this works. I just have to see how this 

12 fits. 

13 MR. KRETZMANN: And so the oil industry has 

14 not made a showing that it has met its first 

15 requirement here to show that they have a legally 

16 protectable interest. We are only talking about 

17 illegal injection here. 

18 THE COURT: And that's because it's 

19 illegal? 

20 MR. KRETZMANN: And we have cited cases 

s if you not to 

l l i e e e i erest in ill l 

a ty. 

21 

22 

23 

24 COURT: Okay. Once is charm to say 

25 that. Okay. 
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1 

2 

3 

4 

5 

6 

MR. KRETZMANN: They quibble with our case 

law that says -- that did not have to do with 

inte ion. But your Honor, the other cases that 

we do ci on e ion do t k about s 

re r a le ly e e i erest ' s 

our oil try, r cases ci 

7 that as well. 

8 This goes to the second requirement of 

9 mandatory intervention, your Honor, which is that 

10 their interests would have to be impaired or impeded. 

11 Again, they do not have an interest to begin with, 

12 that could not be --

13 

14 

THE COURT: What if they did impede? 

MR. KRETZMANN: If they did, then that's 

15 one requirement out of the four for mandatory 

16 intervention. 

17 

18 

THE COURT: Okay. 

MR. KRETZMANN: The third requirement for 

19 mandatory intervention is that they have to overcome 

20 the presumption of adequate representation. And 

21 

22 

23 

24 

here, your Honor, t re is no clear case o 

s at ion en and st 

DOGGR. 

whole reason we are is because 

e 

25 DOGGR has put the interests, the private interests of 
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1 the oil industry above those of the public. 

2 

3 

4 

5 

THE COURT: That's your conclusion. 

MR. KRETZMANN: That's straight from DOGGR, 

your ir whole reason promul ti 

se re l ions, ir main justification re as 

6 llows: 

7 Regul ed industry ope s develop 

8 long-range business plans with substantial capital 

9 investments based around the operation of injection 

10 wells. Codification of the compliance schedule will 

11 provide the level of certainty operators need to 

12 revise their business plans accordingly. 

13 And it goes on to mention --

14 THE COURT: This is the governmental agency 

15 explaining why they created the orders that they did? 

16 

17 

18 

MR. KRETZMANN: That's correct. 

THE COURT: Okay. 

MR. KRETZMANN: And then not only in the 

19 explanation of why they created regulations, but also 

20 

21 

22 

23 

24 

25 

in ir opposition to our preliminary ion 

y d rna ear reason y are opposing 

our lawsuit is to e erests of oil 

es. 

They ci to industry's investments, 

the capital investments, they need to protect those. 
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1 They cite to their own statutory duty to 

2 encourage the wise development of oil and gas 

3 resources. 

4 COURT: 

5 

6 

7 

MR. ZMANN: So it's clear, 

t is is a ess ial case where 

industry's interests are s ed by DOGGR. 

r, 

8 The very private interest that they alleged 

9 will not be represented --

10 THE COURT: Do you have any other cases 

11 where a government agency similar to this 

12 organization was considered to be adequate to 

13 represent the agencies, to represent the oil 

14 companies? 

15 

16 

MR. KRETZMANN: What do you mean? 

THE COURT: Well, you are suggesting that 

17 this governmental agency, who indicated in their 

18 record why it is that they made the governmental 

19 decision that they did. 

20 Do you have any other examples where other 

21 

22 

23 

24 

s lar rnmental iz ions were 

so by try 

res at ion 

and its behaviors -- would be s is 

rmined to 

would 

ory to pro 

25 the civil rights of the private industries? 
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1 MR. KRETZMANN: I can point to Arakaki, 

2 which the state government was representing the 

st e's i erest, but re was a would-be i ervenor 

who cuni i erests, 

ermined t it did meet 

of , or rna ng a ve lli 

showing, the s e did not adequately represent this. 

3 

4 

5 

6 

7 

8 THE COURT: Okay. So do you have any other 

9 organizations where -- I can't think of another 

10 organization right off the top, but where your 

11 position is being supported that a governmental 

12 agency made a decision, gave the reasons that it is 

13 because of those reasons, therefore, the agency --

14 the area that they are responsible to oversee no 

15 longer has standing? 

16 Do you have anything like that? 

17 MR. KRETZMANN: Not on all fours with that, 

18 your Honor, but I think this is a fairly unique 

19 situation where we have an agency that the purpose of 

20 these regulations was to protect the oil industry, 

21 

22 

23 

24 

and y clear ir reasons y 

as j usti ion. y t clear from 

ir opposition ief. 

THE COURT: So, let's see. I don't know 

25 much about this board. Was it selected by the 
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1 governor? 

2 

3 

4 

5 

6 

7 

MR. KRETZMANN: The Division of Oil and Gas 

and Geo rmal Resources, I believe it's i by 

rnor and within exe 

it's r ion of 

execut ? 

MR. KRETZMANN: It's housed within the 

8 Department of Conservation. 

9 THE COURT: Okay. So it's the Department 

10 of Conservation, and they have this subgroup, which 

11 is this group, and the people there are appointed by 

12 the governor --

MR. KRETZMANN: Yes. 13 

14 THE COURT: I would imagine. And there 

15 is some sort of review. 

16 And you are suggesting that that 

17 organization is sufficient to represent, in this 

18 proceeding, the potential intervenors. 

MR. KRETZMANN: Yes, your Honor. 

The Simpson Redwood Company points out 

19 

20 

21 

22 

23 

24 

25 

when you are loo i ion, you a case 

by case look s at issue. 

So s case it's ear we are just 

talking about those wells that DOGGR re ses to 

address and allows to continue. 
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THE COURT: Okay. You may continue. 

MR. KRETZMANN: In their briefs, the oil 

companies po to -- tempt to make a distinction 

en erests of 

as case ear, you look 

t e obj ies, it's ear 

that those are r ctly aligned re. 

8 Anything having to do with differences in 

9 strategy and litigation tactics, that's not enough to 

10 rise to the level to rebut that presumption of 

11 adequate representation. 

12 Industry groups make similar claims that 

13 their interests would somehow diverge from DOGGR's. 

14 I'll address those here briefly. 

15 The 23 wells that were shut down by DOGGR, 

16 I don't think is proof that their interests would 

17 diverge in this case. 

18 We are talking about the ones that they 

19 refuse to address, the ones that are continuing in 

20 

21 

22 

23 

this day and age, are going to allow to 

a no r --

COURT: t's s 

your st tell 

inue for 

were 

y 

24 to change their behavior. Do you think the oil 

25 companies would sue them? 
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1 MR. KRETZMANN: I can't make a prediction, 

2 your Honor. I think that 

3 

4 

5 

6 

7 

cause I'm 

sis 

res 

interests. 

COURT: 

t to 

r 

ion or whe 

Well, I think they would 

te on a case case 

y are of same 

r y 

8 It seems to me that -- I'm having a 

9 difficult time, and that's probably where my 

10 questions are -- define whether there's an identity 

11 of interest between DOGGR and these industries. 

12 But the court struggles with this in 

13 another context. For example, if you are dealing in 

14 depositions and determining whether or not you 

15 have -- you didn't appear at the deposition, but you 

16 nevertheless -- they wanted all the information in 

17 the deposition against your client, then there has to 

18 be a determination whether or not there was a 

19 sufficient identity of the people that were at the 

20 deposition, or the people who wanted to determine 

21 

22 

23 

whe r or not they 

stions. 

I mean, 

an oppo ty to ask 

se are t s of issues of 

24 identity that the court struggles with, and I have 

25 that struggle here to determine whether or not DOGGR 
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1 would do a good job or even care about the interests 

2 of the individual intervenors in this case, whether 

3 they would do what they are required to do under the 

er, which is do t 

are re e do. 's lem I 

th 

4 

5 

6 

7 MR. ZMANN: Yeah, I think it's very 

8 apparent in this case of what their interest are. 

9 Not only are they bending over backwards for the 

10 industry by openly allowing violations of the Safe 

y 

11 Drinking Water Act to continue, but they are actively 

12 violating the law for a very narrow interest that the 

13 oil industry is. 

14 You can't make the argument that allowing 

15 illegal injection that continues to contaminate our 

16 state's groundwater resources is somehow in the 

17 public's interest. 

18 

19 

THE COURT: Right. Anything more? 

MR. KRETZMANN: Furthermore, your Honor, 

20 DOGGR also has a statutory duty under 3106(b), which 

21 

22 

23 

states 

wells 

oil 

they must t owners or rs of 

ilize all methods and ices known 

ry r se of reasing 

24 ultimate recovery of underground hydrocarbons. 

25 So they have a statutory duty to protect 
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1 those interests, and that puts it increasing --

2 

3 

4 

5 

6 

7 

8 

case 

THE COURT: Can DOGGR take a position 

st the intervenors? 

MR. ZMANN: they? 

y? 

MR. ZMANN: It's 

they would not. 

clear 

THE COURT: No. I didn't ask that 

9 question. You see, because I'm determining what 

10 rights and relationships, not what they -- I can't 

s 

11 predict their future, but I have to determine whether 

12 or not DOGGR could tell -- could force, could reduce 

13 the rights of these potential intervenors. 

14 That's why I asked the question whether or 

15 not they could be sued or would be sued as a result 

16 of you winning. 

17 And I think the answer to both of those is 

18 rhetorical because the answer is that indeed if what 

19 is forced upon DOGGR affects the proprietary or 

20 

21 

22 

23 

24 

y interests of 

probably an obli 

some 

Or I 

r. 

se intervenors, 

or to sue 

could rna a 

y would 

for 

sion 

t they, order to carry out their mission, y 

25 would have to sue or punish these intervenors, they 
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1 would do that too. And I think that as the public 

2 agency, they would be required to do that. 

3 

4 

5 

6 

MR. KRETZMANN: It's possible that in the 

t ght arise, your I nk 

ses of s e ion motion, we should 

loo ng at i erests of -- re 

7 claims before the court. 

8 

9 

THE COURT: Okay. Anything else? 

MR. KRETZMANN: I'll add, too, that there 

10 is a separate administrative appeal process for any 

11 permits that are challenged. So there is a different 

12 forum for that. 

13 

14 

THE COURT: Okay. 

MR. KRETZMANN: Finally, your Honor, the 

15 prerequisites considering any of the factors for 

16 mandatory intervention is timeliness. The oil 

17 industry had every opportunity to file its motion and 

18 keep our preliminary hearing on track, and they 

19 waited for three weeks in order to do that now. 

20 

21 

22 

23 

24 

Now, timel ss is all about context. And 

so 's reasonable 1 some cases wou not 

reas le rs. 

re, we are talking more more 

contamination occurring eve day, and r t 

25 reason, they failed to meet that requirement as well. 
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1 Now, failing to meet any of those four 

2 requirements is ample grounds to reject mandatory 

i e ion, and they haven't met a single one of 

se. 

MR. ZMANN: In terms o ss le 

3 

4 

5 

6 

7 i ervention, y also alleged that y should be 

8 allowed to intervene by discretion of the court. 

9 Here again, the factors under permissive intervention 

10 weigh heavily in favor of denying the intervention. 

11 First, the direct and immediate interest, 

12 we discussed that already. It should not have an 

13 interest, direct, ·immediate or otherwise, in what's 

14 acknowledged to be violations of the Safe Drinking 

15 Water Act. 

16 Second, the court looks at whether or not 

17 they would enlarge the issues in the case. And from 

18 their motions to intervene, I think it's pretty clear 

19 that they are attempting to introduce a lot of 

20 

21 

22 

23 

complexity and unnecessa raneous issues into 

is really a very straightforward case. 

So le, y ion 

talk about ion 

24 or may not have been found in nearby water supply 

25 wells. 
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1 Now, that is completely irrelevant to the 

2 provisions that we are talking about here. We are 

3 

4 

5 

6 

t ng about direct je ions into prote ed 

sources of dr ng water. 

's what's by Sa 

er od. Now r 

7 contamination ove ime ends up in a nearby water 

8 supply well, in a different aquifer is a separate 

9 question and it is not before the court today. 

10 The attempts to bring that into this case, 

11 lS a transparent attempt to add undue complexity. 

12 And there are several examples of that, your Honor. 

13 Thirdly, under permissive intervention, 

14 they have to show that the reasons for intervention 

15 would outweigh the interests of the parties. 

16 Now, here we are talking about the narrow, 

17 private interests of the oil companies versus public 

18 interests, which under Sonoma v Rex, public interests 

19 generally outweighs the interest of private 

20 ·interests, the private parties. 

21 

22 

23 

24 

indust i erests here, a r se, 

ille l, versus public's i erests e i our 

state's r s lies. 

rel ive weight of those interests, 

25 your Honor, could not be farther apart. And for that 
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1 reason, the third requirement or factor in the 

2 permissive intervention also weighs in favor of 

3 denying intervention. 

And finally, 

llowed, I'll just add re 

r pro 

i 

s 

il to a ir a i e ion. 

4 

5 

6 

7 didn't get until a er our opposition was filed. 

8 I think that's pretty prejudicial. Other cases have 

9 found the failure to attach a complaint as ample 

10 grounds to deny intervention, and should be ample 

11 grounds here. 

12 So, your Honor, in conclusion, the oil 

13 industry has not met their burden, either under 

14 mandatory or permissive intervention here, and for 

15 those reasons you should deny. 

THE COURT: Thank you, Counsel. 

Moving parties? 

16 

17 

18 MR. WICKERSHAM: Your Honor, I just have a 

19 few quick points. 

20 

21 

22 

23 

in 

rst, the 

s litigation is 

erest of the energy companies 

tty ear. 

We submitt cl ions e of 

companies. I'll just read e Y one of 

24 them, which has language similar to 

25 THE COURT: You need not. I read them. 
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1 MR. WICKERSHAM: Okay. Then, your Honor, I 

2 will move on. 

3 

4 

5 

6 

On the po 

se ative, it s 

i a 

s acknowl 

d 

in 

energy 

DOGGR is an adequate 

probably 

first 

ies 

, but 

no 

7 interest in this case, and then they argue that DOGGR 

8 was representing the energy companies at some point 

9 when they made those statements, since we do not 

10 agree that we do not have any interest in these 

11 injection activities, it's pretty clear that DOGGR 

12 was not acting as our representative. 

13 Even taking accurate view of what the 

14 evidence is that they are going to rely on in this 

15 case, you cannot argue that DOGGR is acting as a 

16 representative when it is intending to preserve its 

17 jurisdiction and is not at the same stake in the 

18 underlying activities as the energy companies do. 

19 And for that point, I would like to briefly 

20 

21 

22 

23 

24 

25 

look at -- well, dire you to the People ex rel. 

r case to talk we should 

from ing in liti ion to 

te ne erest of oil i t 

COURT: Okay. Anybody se? 

MR. GREEN: Just briefly, your Honor. 
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1 First, about DOGGR fighting tooth and nail 

2 and having the opposition of preliminary injunction 

that sents industry group interests, your Honor, 

ew opposition, what you 11 

see is it balanci rm 

d 

3 

4 

5 

6 

7 

reasons why an 

because you have to weigh harm to public, it does 

8 look at the harm to the public. It doesn't actually 

9 talk about the harm to industry and oil production. 

10 It's critical that the oil industry had an 

11 opportunity to discuss that harm. 

12 Second point out of the three is the 

13 Arakaki case. The Arakaki case talks about a 

14 presumption of adequate representation when an agency 

15 has its constituency, as the proposed intervenor as 

16 its constituency. 

17 In the Arakaki case, it was the State of 

18 Hawaii, there was a constitutional provision that 

19 

20 

21 

22 

23 

required the state to direct 

nat Hawaiians. And it was 

iians was see to 

In case, re 

iians who al 

certain benefits to 

a group of nat 

ervene. 

was r of 

en t to 

24 intervene. 

25 And the court said, Well, since you are 
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1 already represented by the state because the state 

2 has your constituency by constitution, and you have 

3 

4 

5 

6 

7 

already 

re's 

DOGGR. 

got 

of 

r 

And 

another group 

it. 

po 

ali 

your Honor has 

here, you don't need to 

is sa 

t 

already discussed that 

8 issue extensively with counsel for the plaintiffs. 

9 But one of the other things that plaintiffs 

10 ignore is that the industry groups aren't in this 

11 litigation to defend the emergency regulations, the 

12 points that we made in our papers. We are here to 

13 defend against the shut in by preliminary injunction 

14 of these injection wells. 

15 Thank you. 

16 THE COURT: Thank you very much, 

17 Counselors. I reviewed my notes and you'll get my 

18 decision by Wednesday. 

19 

20 

That will do it. Thank you, Counsel. 

MR. KRETZMANN: If I might add one more 

21 thi 

22 

23 

24 

25 

wo Moving 

(Proce 

COURT: No, cause ts last 

y s last word. 

ngs concluded at 4:43p.m.) 

--ooo--
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